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OVERVIEW

» The presentation from the department provides the overview and
purpose of the BIill and the comments from the department in
relation to the principles and context to the Bill.
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PURPOSE

1. To provide for the establishment, functions and powers of the
Independent Municipal Demarcation Authority (IMDA) and set the
criteria and procedures for the determination or redetermination of
municipal boundaries and delimitation of wards by the
Authority and for the conducting of municipal capacity
assessments.

2. To provide the Portfolio Committee with the Departmental
perspective of the Independent Municipal Demarcation Authority
Bill in relation to:

« the demarcation context by providing an overview of the THREE major
demarcation experiences in the Gauteng Province.

« Comment on the stance of the Department on each of the key features in the
amendments to the Bill.

* Provide concluding remarks
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BACKGROUND

« The Speaker of the Gauteng Provincial Legislature formally
referred the Independent Municipal Demarcation Authority Bill
[B14B-2022] (Section) 76 to the Portfolio Committee on CoGTA
and E-Gov for formal consideration in terms of Rule 245 (1) read
with 246(1) 247 and 248.

« It is on this background that the Portfolio Committee on CoGTA
and E-Gov invites the Department to make a presentation and the
stance of the Department on the Independent Municipal
Demarcation Authority Bill [B14B- 2022] (Section) 76.
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INTENTION OF THE BILL

 To seek the repeal and replacement of the Local Government:
Municipal Demarcation Act No. 27 of 1998, to bring it in line with
current demarcation board practices.

« This includes transferring the current functions of the MDB from the

Local Government: Municipal Structure Act No. 117 of 1998, to the
new Bill.

* |In essence, the Bill will consolidate all demarcation related issues
under one law.
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DEPARTMENTAL PERSPECTIVE

« The Bill is largely a re-enactment of the current Demarcation Act,
but "to bring it in line with current demarcation board practices",
It contains Key Features, which is not provided for in the current
Act.

» As alluded to above, apart from transferring the current MDB's
functions from the Municipal Structure Act to the new BIll, the
following salient features proposed by the new BiIll, is
noteworthy:

* IMDA may only determine or re-determine a municipal boundary once
every 10 years. This is so to minimise disruption and ensure stability, as
the current timeframe is not sufficient to allow a municipality to establish
itself and function properly.
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DEPARTMENTAL PERSPECTIVE (Cont..)

The BIll would allow for an appeals process, by virtue of the
creation of the Independent Demarcations Appeal Authority, for
any interested party that is aggrieved by a decision of the IMDA.

This will ensure that the process is done impartially by giving
affected communities recourse to raise any objections they have
regarding a proposed demarcation.

One of the major amendments to the current Act is the inclusion of
communities affected by any proposed demarcation to participate
meaningfully in said process. The current Act does not provide for
public participation to the extent that the Bill would now require.

The Bill would provide for more extensive public participation and
stakeholder consultation for any demarcation matter. The Bill
enjoins the IMDA to establish appropriate mechanisms, processes
and procedures for public participation.
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DEPARTMENTAL PERSPECTIVE (Cont..)

This Bill specifically provides for Traditional and Khoi-San leaders
to play a role in the selection of members of the IMDA and for the
Traditional and Khoi-San leaders to be involved in the boundary
determination process.

It is our considered opinion that the Department supports the Bill
however, noted from the Presentation that the following issues
should be considered:

- Key consideration must be given to the term of office of the Municipal
Demarcation Board (5 years) and the timeframe for considering the
redetermination of municipal boundaries (10 years). This may cause
administrative challenges as two boards will consider redeterminations.

- While the inclusion of capacity assessments it welcomed, the Bill does not
go far enough in ensuring that capacity assessments are well defined. To
this end, it is recommended that the Municipal Demarcation Board,
DCoG and Provinces develop guidelines for conducting capacity
assessments. 10



\ GAUTENG GGT 030

PROVINGAL GOVERNMENT
A ""\ REPUBLIC OF SOUTH AFRICA GROWING GAUTENG TOGEHER

DEPARTMENTAL PERSPECTIVE (Cont..)

CLAUSE AMENDMENT DETAILS DEPARTMENT RESPONSE / STANCE
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DEPARTMENTAL PERSPECTIVE (Cont..)

CLAUSE AMENDMENT DETAILS DEPARTMENT RESPONSE / STANCE
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DEPARTMENTAL PERSPECTIVE (Cont..)

CLAUSE AMENDMENT DETAILS DEPARTMENT RESPONSE /
STANCE
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DEPARTMENTAL PERSPECTIVE (Cont..)

CLAUSE AMENDMENT DETAILS DEPARTMENT RESPONSE / STANCE
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DEPARTMENTAL PERSPECTIVE (Cont..)

CLAUSE AMENDMENT DETAILS DEPARTMENT RESPONSE /
STANCE
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DEPARTMENTAL PERSPECTIVE (Cont..)
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DEPARTMENTAL PERSPECTIVE (Cont..)
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RECOMMENDATIONS

The Department is in support of the above submissions, but propose a
modification/amendment to the second consideration to read as follows:

o While the inclusion of capacity assessments it welcomed, the Bill does not go far enough in
ensuring that capacity assessments are well defined. To this end, it is recommended that the
Minister, i.t.o section 48 of the Bill, and in consultation with the IMDA and Provinces develop
Regulations or Guidelines for conducting capacity assessments.”

o This modification is proposed as section 48 of the Bill empowers the Minister to issue Regulations
or guidelines which will have more statutory weight, as it will be law.

o In addition to the abovementioned considerations, we would further suggest that consideration be
given to appoint an eminent retired Judge as the Chairperson of the Independent Demarcation
Appeal Authority as this will further enhance impartiality.

. In respect of the Legal implications of the Bill, we could not establish any, at least
any adverse legal implications. The Bill endows statutory powers and functions on
those authorities (IMDA, Appeal Authority, the CEO, etc) mentioned in the Bill and
it is expected that they will comply with obligations imposed upon them, failing
which, any non-compliance will inevitably have legal consequences.

. Itis further noted that Clause 49 of the Bill provides for offences and penalties and
dictates that "A person who does not comply with a summons or does not provide
documents that are requested by the Authority, is guilty of an offence and may be
fined or imprisoned." In other words, provision is made to criminalise particular
conduct that will be met with criminal sanction. 21
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RECOMMENDATIONS (Cont..)

. The Department has not engaged Municipalities for input on the BiIll. It is, nevertheless,
our understanding, as per the explanatory memorandum of the Bill, that organised local
government, representing municipalities, have been consulted because section 154(2) of
the Constitution demands such consultation and for the sake of completeness, reads as
follows:

« "(2) Draft national or provincial legislation that affects the status, institutions, powers or functions
of local government must be published for public comment before it is introduced in Parliament or a
provincial legislature, in a manner that allows organised local government, municipalities and other
interested persons an opportunity to make representations with regard to the draft legislation."

« In respect of the Process after receiving inputs from all stakeholders, it is noted that the
Bill is at the stage where the GPL, through the Provincial Portfolio Commitee: COGTA
("the Committee") is required to execute its responsibilities in respect of the legislative
steps pertaining to the enactment of the Bill into law. In other words, its a GPL process and
after receiving inputs from stakeholders required to present to the Committee, the GPL is
enjoined to proceed with the Bill in terms of its processes as prescribed by its Rules and
Orders. Once the GPL has taken a position on the Bill, it will convey its stance to
Parliament via the NCOP before the Bill is finally adopted by Parliament.

. The envisaged date of the operation of the Bill, will be, once all legislative processes have
been concluded, including the adoption of the Bill by Parliament be presented to the Hon.
President to sign into law. Once signed, the Bill becomes law and takes effect on a date
determined by the President by Proclamation in the Gazette as contemplated in Clause 52
of the BIll.

22
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Get in touch with us
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) @GDCoGTA
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